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Syllabus

Citizens for a HealthyJkiah ("CHU") seeks review of U.S. EPA Region IX's decision to
issue a PSD permit to Masonite Corporation for after-the-fact approval of the modification of Masonite's
"hardboard" panelling and siding manufaictgrfacility in Ukiah, California. The facility was modified
in 1989and1990 toproduce arewproduct line called the "Molded Products Line" ("MPL"), which
began operating in 1990. For purposes of its BACT review, the Region divided the MPL process into
two parts - the Press Line and the Grain Line -- and performed a separate BACT analysis for each. CHU
raises the following issues in its petition for review: (1) whether for purposes of performing a BACT
analysis, thé&rainLine should have been considered separately from the Press Line; (2) whether the
emissions limitation representi@ACT for the Press Line should be based on3b&b control
efficiency for the regenerativihermal oxidizer("RTO") assumed in the permit, even though the
manufacturer abne point proposed uarantee a higher contreficiency; (3) whether the Region
adequately considered the cost-effectiveness of using the existing RTO at the facility in combination with
water-borne, low solvent coatings BACT for the Grain Line;(4) whether the Region improperly
excluded parts of the MPL process from its BACT analysis; (5) whether the Region improperly failed
to conduct a BACT analysfer sources at the facility other than the MR&) whether the Region
should have required Masonite to do a full ambient air quality analysis for VOC emissions; (7) whether
the addition of the MPL and other contemporaneous changes resulted in a significant net emissions
increase in PM10 emissions, necessitating a BACT analysis for that pollutant; (8) whether the Region
should have considered fugitive emissions from the handling of wood chips at the facility; and
(9) whether alleged deficiencies in the permit require additional modifications of the permit.

Held: The Board concludes that: (1) It was appropriate for the Region to perform separate
BACT analyses for the two different parts of the MPL process, besanse of the technologies
available for control of emissions from one part of the process are not available for control of emissions
from the other part othe process(2) The Region did not abuse its discretiamen it based the
emissiondimitation representinACT for the Press Line on an assumed control efficiency that was
slightly lower than the control efficiency proposed to be guaranteed by the manufacturer, because among
other reasons the application of the technology to Masonite's process is unproven; and (3) The Region's
rejection of the option of using the existing RTO in conjunction with water-borne coatings in its BACT
analysis for Grain Line VOC emissions was based on an inadequate cost-effectiveness determination and
is therefore being remanded to the Region for reconsideration. Also being remanded to the Region for
reconsideration arihe following issues(1) what emissions limitation BACT for VOC emissions
from the facility's dryer oveng2) whether fugitive emissions ¢&*M10 from the wood chips (if
quantifiable) combined with other contemporaneous increases in PM10 emissions at the facility amount
to a significant net emissions increaséd10, thereby requiring 8ACT determinatiorfor PM10
emissions; and (3) whether the permit should include a requirement for continuous automatic monitoring
of the temperature of the regenerative thermal oxidizer. With respect to other issues raised in CHU's
petition butnot mentioned above, CHU has failed to identify any clear errors, policy matters, or
exercises of discretion that warrant review. Review of those issues is therefore denied.

Before Environmental Appeals Judges Nancy B. Firestone, Ronald L.
McCallum, and Edward E. Reich.

Opinion of the Board by Judge Reich:
Before us is a petition filed by Citizens for a Healtbkiah ("CHU"),

seeking review ob).S. EPA Region IX's decision to issuéiral prevention of
significant deterioration ("PSD"permit and approval t@onstruct/modify to
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Masonite Corporation?  The permit fer the modification of Masonite's
"hardboard" panelling and siding manufacturing facility in Ukiah, California. The
facility was modified tgproduce a new product line called the "Molded Products
Line" ("MPL"). Masonite has already constructed the MPL addition and has been
operating it since 1996.

As more fully described below, CHU has raised a host of issues relating
to the Region's best available contiethnology ("BACT") determinations for
emissions of volatile organic compounds ("VOCs") from the facility, the need for
full ambient air quality monitoring &fOC emissionsand the need to perform a
BACT analysis for emissions of particulate matter with a diameter of less than 10
microns ("PM10").

For the reasons set out below, we are remanding the following issues for
reconsideration by the Region: (1) whether using the existing regenerative thermal
oxidizer at the facility in conjunction with water-borne coatings is a cost-effective
control technology for controlling Graihine VOC emissionswhich should
provide the basidor a more stringent BACT emissions limitatiof2) what
emissions limitation is BACT for VOC emissions from the dryer ovens; (3) whether
fugitive emissions oPM10from the wood chips (if quantifiable) combined with
other contemporaneous increases in Pehissions at théacility amount to a
significant net emissions increase BM10, thereby requiring a BACT
determination foPM10emissions; an{4) whether to include a requirement for
continuous automatic monitoring of the temperature of the regenerative thermal
oxidizer. With respect to the other issues raised in CHU's petition, CHU has failed
to identify anyclear errorspolicy matters, or exercises of discretion that warrant
review. Review of those issues is therefore denied.

. BACKGROUND

! The PSD program regulates air pollution in areas where air quality is cleaner than the national
standards require. The PSD regulations at 40 C.F.R. § 51.21 require among other things that new
major stationary sources and major modifications of such sources be carefully reviewed prior to
construction to ensure that emissions from such facilities will comply with the national ambient air
quality standards ("NAAQS") and applicable PSD air quality increments. The regulations also require
that such facilities employ the best available control technology to minimize emissions of air pollutants.
40 C.F.R. § 52.21()).

2 The permit is for after-the-fact approval of such construction. As previously notesi)frell,

PSD review normally occuggrior to construction. For a discussion of the circumstances leading up to
Masonite's application for after-the-fact approval, see background sédfian,
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Masonite has operated feility in Ukiah, California sincd951. The
facility previously operated two product lines: the "Presdwadte” and the
"Duolox Line." Construction of th&/PL line involved physical andperational
changes to the former Duolox Line. Ascansequence, some of the existing
emissions sources at the Duoldre remained in operatiofor use at the MPL,
while others were dismantled. Masonite began construction dviRheine in
1989 and began operating the new line in 1990.

In the MPL process, wood chips are refim@d pulp which is mixed with
formaldehyde/phenol resin and formed into a mat and dried. The mat is then
molded into the desired form in a high pressure press, coated with linseed oil and
heat cured. The panels are then coated (painted) and oven driefinishieel
panels are then trimmed to size. The molding, oiling, and custiegs are
designated the "MPL Press Line," and the coating and drying steps are designated
the "MPL Grain Line."

In early 1992, EPA and the MendocinGounty Air Pollution Control
District ("MCAPCD") began a formal inquiry into the operation of khieL. A
short time later, Masonite entered into a stipulated order of abatement ("SOA") with
the MCAPCD, under which Masita was allowed to continue operating the MPL,
but was required to install a regenerative thermal oxidizer ("RTO") to control
particulate emissions and odoom the MPLPress Line. Also as a result of this
inquiry, EPA concluded that the construction of €L constituted a major
modification of a major stationary source under the Clean Air Act and PSD
regulations due to the increase in emissions of volatile organic compounds
("VOCs").

A major modification is defined as:

[Alny physical change in or change in the method of operation

of a major stationary source that would result in a significant net
emissions increase of any pollutant subject to regulation under
the Act.
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40 C.F.R. §52.21(b)(2)(j. Although VOCs are not regulated under the Act, they
are a precursor tilie formation of ozone, which is regulated under the Act, and
theyare therefore treated under B8Dregulations as a proxy for ozone. Thus,
the regulations provide th&a]ny net emissionincrease that is significant for
volatile organic compounds shall be considered significant for ozone." 40 C.F.R.
§52.21(b)(2)(ii). With respect to ozone, the term "significant” is defined to mean
a rate of emissions that would equal or exceed 40pengear (“tpy")ofVOCs.

40 C.F.R. 852.21(b)(23)(i). All parties agree that the addition of the MPL
increased VOC emissions Iloyore than 4Qpy andthus constitutes &major
modification" under the PSD regulations.

3 A net emissions increase is defined in turn as:
[T]he amount by which the sum of the following exceeds zero:
(a) Any increase in actual emissions from a particular physical change or
change in method of operation at a stationary source; and
(b) Any other increases and decreases in actual emissions at the source that are
contemporaneous with the particular change and are otherwise creditable.

40 C.F.R. § 52.21(b)(3)(i).
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A major stationary sourcé, such as the Masonite facility, may not undergo
a major modification without first obtaining a PSD permit. 40 C.F.R. § 52.21(i);
Section 165 of the Clean Air Act, 42 U.S.C. § 7475. Because the Region concluded
that the addition of the MPtonstituted a major modification of the facility, the
Region issued to Masonite a notice of violation on March 27, 1992, alleging that,
by constructing theMIPL without first obtaining aPSD permit,Masonite had
violated section 165 of the Clean Air Act, 42 U.S.C. § 7475. EPA also issued an
order on May 7, 1992, directing Masonite to file an application for an after-the-fact
PSD permifor construction of the MPL. Masonite filed application with the
Region in September of 1992.

A facility seeking aPSD permit is required tapply BACT for any
pollutant regulated under the Act if the major modification would result in a
significant net emissions increase of that pollutant. 40 C.F.R. § 52.21(j)(3). In

4 A "major stationary source" is any source belonging to a list of 28 source categories that emits or
has the potential to emit 100 tons per year or more of any pollutant subject to regulation under the Act,
or any source not belonging to one of the 28 categories that emits or has the potential to emit such
pollutants in amounts equal to or greater than 250 tons per year. 40 C.F.R. § 52.21(b)(1)(i). The
Masonite facility falls within the second definition because it has the potential to emit more than 250
tons per year of one or more pollutants that are regulated under the Clean Air Act. Because Masonite
was constructed prior to the enactment of the PSD requirements in Part C of the Clean Air Act, it was
not required to obtain a pre-construction PSD permit when the facility was first constructed. It is,
however, required to obtain a permit before it undergoes a major modification.

5 That section provides among other things that a "major emitting facility" may not be constructed
or modified unless a PSD permit has been issued. However, the PSD regulations that implement
section 7475 do not use the term "major emitting facility." They use instead the terms "major stationary
source" and "major modification." 40 C.F.R. § 52.21(i) (No "major stationary source" or "major
maodification" shall begin actual construction without a PSD permit). The definition of "major
stationary source" at 40 C.F.R. § 52.21(b)(1) closely tracks the definition of "major emitting facility" at
section 169 of the Clean Air Act, 42 U.S.C. § 7479(1).

6 Masonite admits that it constructed the MPL without first obtaining a PSD permit. Despite this
admission, however, Masonite has denied and continues to deny that it violated Section 165 of the
Clean Air Act by adding the MPL line. Masonite's Response to Appeal and Petition for Review at 4,
n.1. Masonite does not explain its basis for denying liability under section 165 in any of its pleadings,
and we cannot discern what its basis might be. For our purposes, however, what matters is that
Masonite does not contest that the continued operation of the MPL is subject to PSD review: Masonite
admits in its permit application that the "proposed operation of the MPL as described in this application
constitutes a major modification that is subject to PSD review." Masonite's Permit Application at 3-1.

T A0C.FR.§ 52.21(j)(3) provides as follows:

A major modification shall apply best available control technology for each
pollutant subject to regulation under the Act for which it would result in a
significant net emissions increase at the source. This requirement applies to
each proposed emissions unit at which a net emissions increase in the pollutant
would occur as a result of a physical change or change in method of operation

(continued...)
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this case, therefore, Masonite's permit is clearly required to apply BéxGfie
control of VOCs (as a proxy for ozone). BACT is defined in part as follows:

[BACT] means an emissions limitation (including a visible
emission standard) based on the maximum degree of reduction
for each pollutant subject to regulation under [the] waitch
would be emitteddbm any proposed major stationary source or
major modification which the Administrator, on a case-by-case
basis, taking into account energy, environmental, and economic
impacts and other costs, determines is achieviablsuch
source or modification through application of production
processes or availablmethods, systems, and techniques,
including fuel cleaning or treatment or innovative fuel
combustion techniques for control of such pollutant.

40 C.F.R.852.21(b)(12). Undethe PSDregulations, the permit applicant is
responsible for proposing an emissions limitation that constitutes BACT for each
regulated pollutant for whicthere is a significant net emissions increase and for
providing information on the control alternatives that can be used to achieve it. 40
C.F.R. 852.21(n)(2)(iii). Nevertheless, regardlessta control level proposed

by the applicant as BACT, the ultimate BACT decision is made by the permit-
issuing authority, in this case the Regidn.re Genese@owerStation Limited
Partnership PSD Appeal Nos. 93-1 through 93-7, at 4 (EAB, Sept. 8, 1993).

Masonite's permit application, therefore, contained a BACT analysis for
VOC emissions. The Region also contracted with a consul&stems
Applications International ("SAI"), to conduct an independent BACT review of the
MPL. EPA receivedhe final report from SAI (the "SAl Report") in July of 1992.
On November 19, 1993, the Region issued a draft PSD permit to Masonite for the
MPL.

For purposes dipplying the BACT requirement for VOC emissions in
the draft permit, the Region divided the MPL into two parts: the MPL Press Line
and the MPL Grain Line (described above). To achieve BACT for VOC emissions
from the MPL Presd.ine, the draftpermit required the use of the RTO that
Masonite had already installed under the stipulated order of abatement with the

’(...continued)
in the unit.
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MCAPCD. To achieve the emissions limitation representing BAZTVOC
emissiondrom the MPLGrain Line, the drafpermit required the use of water-
borne coatings with a low VOC content.

Having concluded that the addition of &L to the facility would not
result in a significant net emissions increase of any other pollutant regulated under
the Clean Air Act, the Region did not conduct a BACT analysisfigrother
pollutant. It nevertheless included emissions limitations in the draft permit for
particulate matter with a diameter of less than 10 microns (PM10), nitrogen oxides
(NOx), carbon monoxide, and opacity at a number of emissions units in the MPL.

The original comment period on the draft permit was extended to January
28, 1994, and a public hearing was held on the draft permit on January 27, 1994.
CHU submitted comments in tamely fashion andparticipated at the public
hearing, challenginghanyaspects of the draft permit. The Region mailed notice
of the finalpermit, which is the subject of this appeal, to CHU on May 18, 1994.
The final permit contained essentially the same emissions limitations that were
included in the draft permit. On June 20, 1994, CHU submitted a timely petition
for review.

CHU raises the following issues in its petition for review: (1) whether for
purposes of performing a BACT analysis, one part of the MPL process (the Press
Line) can be considered separately from another part of the MPL process (the Grain
Line); (2) whether the emissions limitation representing BACT for the Press Line
should bebased on a 98%ontrol efficiency of theRTO, rather than the 95%
control efficiency assumed in the permi3) whether the Region adequately
considered using the existing RTO in combination with water-borne, low solvent
coatings as BACT for the Grain Line; (4) whether the Region improperly excluded
parts of the MPLprocessfrom its BACT analysis)(5) whether the Region
improperly failed to conduct a BACT analysis for sources at the facility other than
the MPL; (6) whether the Region should have required Masonite to do a full
ambient air quality analysfer VOC emissions(7) whether the addition of the
MPL and other contemporaneous changes resulted in a significant net emissions
increase in PM10 emissions, necessitating a BACT analysis for that pollutant; (8)
whether the Region should have considered fugitive emissions from the handling
of wood chips at théacility; and (9) whether deficiencies in the pernméquire
additional modifications of the permit.

II. DISCUSSION
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Under the rules that govern this proceeding, a PSD permit ordinarily will
not be reviewed unless it is based on a clearly erronfimdiag of fact or
conclusion of law, or involves an important matter of policy or exercise of
discretion that warrants revievdee40 C.F.R. §124.19; 45 Fed. Reg. 33,412 (May
19, 1980). The preamble to the promulgation of these rules states that "this power
of review should benly sparingly exercised," and that "m@e&rmit conditions
should beinally determined at the Regional [or State] levetl” The burden of
demonstrating that review is warranted is on the petitiolmere Essex County
(N.J.) Resource Recovery Facili®SD Appeal No. 93-10, at 6-7 (EAB, Apr. 18,
1994);In re Inter-Power of New York, Ind?SD Appeal Nos. 92-8 and 92-9, at
17 (EAB, Mar. 16, 1994).

A. The Region's BACT Analysis for the MPL
1. Separating the Press Line from the Grain Line

In its petition, CHU ballenges the Region's decision to perform separate
BACT analyses for the Grain line and the Press Line. CHU argues that the Region
should perfornonly one BACT analysis for the two lines as a single entity. The
Regionresponds that thewo processes arundamentally different and cites
Masonite's permit application, in which Masonite represents that the "nature of the
VOC emissions" from the two processes is different. Specifically, Masonite points
out that VOCs from the Press line are mixed with particulate matter whereas VOCs
from the Grain line are not. Masonite's Permit Application at 4-1. This means that
control technologies that would be apgpriate for one might not be appropriate for
the other.ld. This conclusion is supported by the SAI Report, which notes that:

The composite vent stream from the MPL press, oil applicator,
and kiln presents a number difficulties in identifying
candidate controls. This emission stream contains not only
volatile organic chemical®/OCs) but it is [siclalso contains
particulate matter (PM) in the form of wood dust. The pollutant
mixture of particulate and volatile species eliminates a number
of control techniques from consideration.

SAl Report at 3-2. The SAI Report also states that:

The composite vent stream developed for the MPL grain line is
less complicated for control considerations than the MPL press,
oil applicator, and kiln emission stream. As shown on Table 2-
3, the MPLgrain line vent stream contains only VOC species.
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Particulate pollutants are not present in this part of the Masonite
process.

SAl Report at 3-12 through 3-13.

In a BACT determination, the Region must give consideration to each
individual emissions unit or pollutant emitting activiybject to review. New
Source Review Workshop Manual at B24. We agree with the Region that the
GrainLine and thePresd ine are properly treated as separate pollutant-emitting
activities. As noted above, the Press Line eRiitd 0, but the Grain Line does not,
and this difference means that some technologggtahle for controlling emissions
from the Grain Line will not be available for controlling emissions from the Press
Line. Moreover, even though both lines eni©Cs, the technologies for
controlling VOC emissiongrom the GrairLine are not necessarily available for
controlling VOC emissions from the Press Line. Because the two lines are separate
pollutant emitting activities for which thavailable control technologies are
different, the Region's decision to perfoseparate BACTanalyses for the two
lines does not strike us as clearly erroneous. We conclude that CHU has not met
its burden of identifying a clear error, policy consideration or exercise of discretion
that warrants review. Accordingly, we are denying review of this issue.

2. BACT for the Press Line

The emissions limitations for VOC emissions from the Press Line assume
that the RTO will achieve a control eféncy of 95%. CHU argues that the vendor
of the RTO, Smith Engineering Company, "expressly warrants ‘a minimum of 97%
VOC destructiorefficiency." SAIReport at C-3. CHU also pointait that a
proposal request from Smith Engineering Company lists both the design destruction
efficiency and the guaranteed destruction efficiency as 98%. SAl Report at C-17.
CHU contends, therefore, that the emissions limitation for VOC emissions from the
Press Line should be made more stringent ieatehe 98% removal efficiency that
CHU asserts the RTO is capable of achieving. CHU argues that by basing its
emissions limitations foOC emissiongrom thePressLine on a95% control
efficiency rather than th®8% control efficiency guaranteed by the vendor, the

8 The New Source Review Workshop Manual is a draft document issued by EPA's Air Quality
Management Division in October 1990. It was developed for use in conjunction with new source
review workshops and training, and to guide permitting officials. Although it is not accorded the same
weight as a binding Agency regulation, it has been looked to by this Board as the most current statement
of the Agency's thinking on BACT
issues.Seee.g, In re Inter-Power of New York, In®®?SD Appeal Nos. 92-8 and 92-9, at 6 n.8 (EAB,
Mar. 16, 1994)]n re Hawaiian Commercial & Sugar CompamSD Appeal No. 92-1, at 6 (EAB,
July 20, 1992).
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Region has failed to start its BACT analysis with consideration of the most stringent
availabletechnology, as it igequired to do under th&op down" statutory
requirement. Appeal and Petition for Review at 9.

The Region responds that thisiie was never raised during the comment
period andmaynot be raised now. We disagree. December 8, 1993egall
and technical staff from the Region met with members of CHU. A memorandum
summarizing the meeting prepared by Jennifer Fox of the Region notes that:

CHU asked folEPA to require a higher destructiefficiency

from the RTO, and stated that EPA's own BACT standard is for
a 99.9% destruction efficiency and that a 95% destruction does
not satisfy the BACT standard.

Summary ofMeeting with CHU onDecember 8, 199Fxhibit A, Petitioner's

Reply Brief in Support of Appeal and Petition for Reviétv. By raising the issue
at the above-referenced meeting with Registeff during the comment period,

CHU satisfied the requirements for preserving the issue on appeal. Thus, the issue
must be addressed on its merits.

When the Region prescribes an emissions limitation representing BACT,
the limitation does not necessarily reflect the highessible controgfficiency
achievable by the technology on which the emissions limitation is based. Rather,
the Region has discretion to base the emisdiniistion on a control efficiency

® See40 C.F.R. §§ 124.13 & 124.19(a) (an issue that is reasonably ascertainable during the
comment period must be raised at that time by someone (not necessarily the petitioner) if it is to be
preserved for review)n re Patowmack Power Partners, L.IPSD Appeal Nos. 93-13, 93-14, at 3
(EAB, Feb. 24, 1994) (samdji re Ogden Martin Systems of Onondaga, Inc. and Onondaga County
Resource Recovery Facility SD Appeal No. 92-7, at 3, n.4 (EAB, Dec. 1, 1992)(same).

0 cHus comments, as summarized in Ms. Fox's memorandum, are clearly part of the
administrative record for Masonite's pernfieeCertified Index of Administrative Record at 5 (listing
Ms. Fox's memorandum). The administrative record for a final permit includes "[a]ll comments
received during the public comment period provided under § 124.10 (including any extension or
reopening under § 124.14)[.]" 40 C.F.R. § 124.18(b)(1). It also contains "[o]ther documents
contained in the supporting file for the permit[.]" 40 C.F.R. § 124.18(b)(6). Ms. Fox's memorandum,
and the comments summarized therein, would certainly fall within the latter category, and arguably the
comments summarized therein would fall within the former category. We note, however, that but for
Ms. Fox's memorandum, we would not recognize CHU's oral comments as part of the administrative
record. If a comment is submitted orally to the Region at a meeting that is not being taped or
transcribed, it must still be summarized in writing and submitted to the Region before it becomes part of
the administrative record, unless the Region itself documents the comment for the record, as it did here.
Cf. 40 C.F.R. 8§ 24.18(b)(2)(it is the "tape or transcript" of oral comments made at a public hearing that
becomes part of the administrative record, not the oral comments themselves).
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that is somewhat lower than the optimal lev@eeln re Pennsauken County, New
Jersey Resource Recovery FacjlBRsD Appeal No. 88-8, at 5 (Adm'r, Apr. 20,
1989) (Order Denying Review) (Region not clearly erroneous in basing BACT on
assumed control efficiency lower than optimal control efficiency achievable by the
selected technology, where there was litbeperience with application of
technology tahat type of facility, controgfficiencywas known to fluctuate, and
permit required tests to be performed to determine optimum operating conditions
for technology). There are sevedifferent reasonsavhy apermitting authority
might choose to do thisOne reason is that the contefficiency achievable
through the use of the technology rflagtuate, so that it would not always achieve

its optimal control efficiency. In that case, setting the emissions limitation to reflect
the highest contradfficiency would make violations of thgermit unavoidable.
Another possible reason is that the technology itself, or its application to the type
of facility in question,may berelatively unproven. SeeNew Source Review
Workshop Manual aB.24 ("[T]he consideration of lawer level of control for a
given technology may be warranted in cases whasedecisions involved different
source types."). To account for these possibilities, a permitting authority must be
allowed a certain degree of discretion to set the emissions limitation at a level that
does not necessarily reflect the highgsssible controgfficiency, but will allow

the permittee to achieve compliance consistently.

In this case, the Region knew about the vendor's proposed guarantee, but
nevertheless based the emissions limitation on an assumed 95% removal efficiency.
In support of this decision, the Region notes that the vemgmproposed to
guarantee a 97% efficiency, not a 98% efficiency. SAl Report at C-3. The Region
observes that the difference between a 97% and a 95% efficiency rate translates to
a difference of about 2-3 tpy additional VOC reduction, an impact that the Region
characterizes as "marginal." The Region abserves thatthe RTO was a
relatively new technology for this type @rocessand thus some discretion in
control efficiencywas warranted." Region's Response to Appeal and Petition for
Review at 16. The Region states that it reviewed the BACT/LAER Clearinghouse
data to determine the range of control efficiencies required for similar incineration
techniques. It determined that the range of efficiencies was 76% to 85%, although
it did come across one instance in which the Clearinghouse noted that the expected
efficiency of the technology w&6%. On the basis of this information, the Region
concludes that even at a 95% control efficiency, "the RTO still ranks among the top
of the list of control technologies for control efficiencyd. at 16-17. Finally, the
Region cites the need for tREI'O to operate under a widariety of operating
conditions.
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In view of the Region's explanation, set forth above, we conclude that the
Region's decision to base the emissions limitation on an assumed control efficiency
of 95% was not an abuse of discretion, despite the vendor's proposed guarantee of
a 97% removal efficiency. We are particularly persuaded by the Region's assertion
that, while the RTO has besnccessfullyapplied to control VOC emissions in
other industries, its application to the particular process under consideration is
apparently unprovenSeeSAl Report at 3-2 (EPA BACT/LAER Clearinghouse
had no data applicable to the MPL Press Line, oil applicator, orXiln).

Contrary to CHU's implicit assumption, a vendor guarantee is not in itself
sufficient justification that a technology will work.  Further, it is unclear whether
the vendor, once it had fall understanding of the details of installation and
operation, was willing to stand litg proposed 97% guaranté&.  Finally, we note

1 CHU speculates that the Region's decision is really based on a simple misreading of the raw

data by SAl. SAl's conclusions about the RTO were based on information supplied to it by Bartlett
Controls, Inc. In that information, Bartlett lists the "destruction efficiency" as 98%, while the "oxidizer
thermal efficiency" is listed as 95%. CHU believes that SAI confused the two, assuming that the
destruction efficiency was 95% and that the Region in turn relied on SAI's mistake. We are
unpersuaded by CHU's speculation. Before we assume that a sophisticated pollution control consultant
like SAI confused "oxidizer thermal efficiency" with "destruction efficiency,” we would need to see

more evidence than that offered by CHU. There is even less support for assuming the Region made a
similar mistake: Even as it prescribed emissions limitations based on a 95% control efficiency, the
Region evidenced its awareness that the "predicted" control efficiency of the RTO was 98%. EPA's Air
Quality Impact Report, Attachment C, Region's Response to Appeal and Petition for Review at 7.
Moreover, the Region was not relying solely on information provided to it by SAI. It also had before it
Masonite's permit application, in which the control efficiency of the RTO is listed as a range of values
from 90% to 98% (Masonite's Permit Application, Tables 4-4 and 4-5) and in which Masonite
recommends a 95% control efficiency. Masonite's Permit Application at 4-22. Accordingly, we reject
CHU's speculation that the 95% figure adopted by the Region is all the result of SAl's misreading of the
raw data.

12 On the subject of vendor guarantees, EPA's New Source Review Workshop Manual at B-20
states:

Vendor guarantees may provide an indication of commercial availability and
the technical feasibility of a control technique and could contribute to a
determination of technical feasibility or technical infeasibility, depending on
circumstances. However, EPA does not consider a vendor guarantee alone to
be sufficient justification that a control option will work. Conversely, lack of a
vendor guarantee by itself does not present sufficient justification that a control
option or emissions limit is technically infeasible. Generally, decisions about
technical feasibility will be based on chemical and engineering analyses (as
discussed above) in conjunction with information about vendor guarantees.

B nits response to the appeal, Masonite states that the vendor's proposal and contract (including
representations and warranties) actually developed for the MPL Press Line demonstrate that the
minimum control efficiency that the vendor was willing to guarantee was 95%, not 97%. Masonite

(continued...)
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that the permit prescribes good air pollution control practices requiring Masonite
to operate and maintain the RTO at peak efficiency to the extent practicable. Thus,
if Masonite engages in good pollution contpshctices and the RTO is truly
capable of consistently achieving a 98% control efficiency, then that is the control
efficiency it will be required to achieve, regardless offdw that the emissions
limitations in the permit does not contemplate such efficiency.

Under the circumstances, we do not believe that CHU has met its burden
of demonstrating that the Region has abused its discretion in basing the permit's
emissions limitation on a control efficiency that may be somewhat lower than the
optimal efficiencyachievable by the selected technology. Accordingly, we are
denying review of this issu&"

3. BACT for the Grain Line

The emissions limitations in the permit for VOC emissions from the Grain
Line are based solely on the use of water-borne coatings, which have a low VOC
content. CHU argues that BACor the GrainLine should bebased on a
combination of water-borne coatings and use of the Press Line's RTO. With the use
of water-borne coatings alone, the Grain Line will emit approximately 132 tons per

13(...continued)
Corporation's Response to Appeal and Petition for Review at 16. These documents, however, are not
part of the record that was before the Region, and as CHU points out in its reply brief, the 95%
guarantee may reflect nothing more than the vendor's recognition that its customer, Masonite, was
seeking an emissions limitation based on an assumed 95% control efficiency. Petitioner's Reply Brief at
13, n.10. Thus, while we reject Masonite's argument that the final guasapfe@tsthe 95% figure,
this does illustrate the difficulty of relying exclusively on a proposed vendor guarantee.

14 CHU also contends that the RTO will need to operate at a higher level of air flow than its
"typical" air flow to handle the VOCs being ducted to it from the Press Line. Appeal and Petition for
Review at 16. CHU believes that:

[T]he PSD permit should be remanded for further information regarding the

RTO operation at maximum capacity, specifically whether the required VOC
reduction and emission rate can be sustained, and whether additional controls or
safeguards should be required in case constant operation at maximum capacity
increases the likelihood of equipment failure.

Id. CHU cites its testimony given at the public hearing to the effect that "the RTO's a real sensitive
device and it has exploded twice." Reporter's Transcript of Public Hearing at 41. Masonite
characterizes this statement as false and asserts that, to its knowledge, "the RTO has never exploded."
Masonite's Response to Appeal and Petition for Review at 32. Masonite also states (and CHU has
provided no data to the contrary) that the R¥Operating at maximum capacity on a routine basis.

at 31. We do not believe CHU has sustained its burden of showing a basis for granting review of this
issue.
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year of VOCs. Masonite's Permit Application, Table 4-7. Adding the RTO would
further reduce emissions by approximately 125 tons per yaar.

In its permit application, Masonite concluded that using an RTO in
combination with water-borne coatings would be the most stringent, technically
feasible control option for Graihine VOC emissions. Masonite's Permit
Application at 4-22. However, Masonite rejected this option on cost-effectiveness
grounds. Msonite calculated the cost of building and using aR€&® for the
Grain Line at$4,522 perton per year. Masonite noted that "[a] typical cost-
effectiveness range used by USEPA Office of Air Quality Planning and Standards
to define BACT relative to NSPS development isvezn $2,000 to $2,500 per ton
of pollutants removed." Masonite concluded, therefore, "thatlevel of cost
associated witlRTO control on the coating lineould be excessive and not
indicative of BACT for the control o¥OC emissions." Masonite's Permit
Application at 4-29.

In examining RTO as a control option, however, Masonite assumed
without explanatiothat an entirely new RTO would have to be built for the Grain
line. It apparently ignored the fact thatRIRO had already been built at the facility
to control odor and dust and was going to be used to control VOC emissions from
the Presdine. Masonite, therefore, did nobnsider the cost-effectiveness of
ducting VOC emissionfom the GrairLine to theexisting RTO. The Region's
contractor, SAI, however, did consider this possibility, and concluded that doing so,
at a cost of $335,000, would be cost-effective. It therefore concluded that BACT
should be based on the combinationigihg the existing RTO in combination with
water-borne coatings. The Region, however, concluded that the SAI analysis was
based on erroneous data, and rejected the combination as not being cost-effective.

In determining whether BACT for a pollutant should hesed on a
particular control technology, the permit issorst consider the economic impacts
of using the control technologyeed0 C.F.R. § 52.21(b)(12) (BACT definition).
The determination of economic impacts focuses on whether the control option
under considet®n would be cost-effective, measured in terms of "the dollars per
tons of pollutant emissions reduced." New Source Review Workshop Manual at
B.31. The "average cost-effectiveness" of a particular technology is calculated by
dividing the average annualized cost of installing and operating the control

1510 put this potential further reduction in perspective, we note that 125 tons per year of VOCs is
roughly three times the significance level for VOCs (as a proxy for ozone) under the PSD regulations.
40 C.F.R. § 52.21(b)(23)(i).
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technology by the torger year of pollutant that the technology would remdde.

at B.37. This cost-effectiveness figure is then compared with what other companies
in the same industry have been required to pay in recent BACT determinations to
remove a ton of the same pollutant. In most cases, a control option is determined
to be economically achievable if its cost-effectiveness is within the range of costs
being borne by other sources of the same type to control the pollutgamtPower

supra at 7; New Source Review Workshop Manuadl4t "In the absence of
unusual circumstances, the presumption is that sources within the same source
categoryare similar in nature, and thihey canbearthe same] costs and other
impacts.” Id. at B.29.¢

The Region's conclusion that using the existing RTO to control Grain Line
VOC emissions would not be cost-effective was based on three considerations.
First, it discovered that SAl had underestimated the amow®6fs that would
need to be ducted to the RTO from the Grain Line and therefore underestimated the
full cost of retrofitting the RTCor that purpose. The Region concluded that
expanding the capacity of the existing RTO so that it could handle VOC emissions
from the GrairLine wouldrequire a capital investment of at 1e#400,000 that
had not been included in SAl's calculatiolis.  Based on these extra costs, the
Region assumed that using the existing R@Quld not be cost-effective?®

18 | addition to calculating the average cost-effectiveness, the permit issuing authority should also
calculate what is referred to as the "incremental cost-effectiveness" of the technology under
consideration.SeeNew Source Review Workshop Manual at B.41.

Y The Region concluded that to handle the additional tons of VOCs from the Grain Line, the
existing RTO would need to be retrofitted with another canister, at a cost of $200,000, a cost not
considered by SAI. In addition, the Region asserts that retrofitting the RTO would also involve
unspecified "significant costs" to increase the flow capacity of the RTO, which costs were not
considered by SAl. Masonite estimates that these "significant" additional costs would be at least
another $200,000. Thus, retrofitting the RTO to handle VOC emissions from the Grain Line would
involve a capital investment of at least $400,000 more than the figure used by SAl in its calculations.

18 nits petition, CHU also argues that:

EPA Region IX's BACT analysis, which considers the economic impact of
retrofitting the existing RTO to accommodate the grain line, is totally
inappropriate. Masonite's application should be evaluated as if Masonite was
newly installing the MPL, as a law abiding applicant would have done, and had
not yet installed its existing RTO. Otherwise, Masonite will benefit from

having hidden the modifications from EPA.

(Emphasis in the original.) We certainly understand CHU's argument that the permittee should not
profit by its failure to timely apply for a permit. However, that issue would come into play only if the
retrofitting costs exceeded those of building a new RTO. Here,

the available evidence in the record indicates that retrofitting the RTO wouldlessfaxpensivihan

(continued...)
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Second, the Region noted that similarly situated facilities have not been required
to use an RTO in recent BACT determinations. Finally, it noted that with water-
borne coatings alone, the Graime wouldachieve the same emissions rate that
other facilities, using higheWOC content coatings, achieve with add-on
incineration control technology. The Region concluded, therefore, that using the
existing RTO for GrairLine VOC emissionsvould not be cost-effective and
therefore would not be economically achievable.

CHU argues that the Region does not adequately explain how it
determined that using the existing RTO would not be cost-effective. CHU contends
that the Region "failed to carry out an appropriate cost-effectiveness evaluation for
this permit." Appeal and Petitidor Review atl4. CHU argues, therefore, that
the Region's rejection of the existing RTO on cost-effectiveness grounds was
clearly erroneous. For the following reasons, we agree with CHU.

The Region itself admits that it "did not do a firalst-effectiveness
analysis in determining BACT for the Grain Line." Region's Response to Appeal
and Petitiorfor Review atl8. Before a control optiomay berejected on cost-
effectiveness grounds, the Regionsthhave a reasonably accurate idea of what the
cost-effectiveness of the control option is. This does not always mean that the
Region is required to perform a detailed cost-effectiveness anafysaNew
Source Review Workshop Manual Bt35 ("Normally the submittal [by the
applicant] of very detailed and comprehensive project cost data is not necessary.").
This is because trest of employing a particular technology may be so obviously
excessive in relation to the remoweddiciency of the technology that the Region
need not perform a detailed, comprehensive calculation of cost effectiveness to
determine that the technology should be rejected.

This is clearly not one of those cases. Here, it is by ho means obvious
from the information that the Region itself relies on that the cost of using the
existing RTO would be excessive in relation to the tons per year of VOCs removed.
In this regard, we note that SAl's cost-effectiveness figure ($1600 per ton per year)
for the control technology was well below thpperlimits of costs($2000 to

18(...continued)
building a new one. Masonite's BACT analysis estimates that building a new RTO for the Grain Line
would cost $1,234,870. Permit Application at 4-25. SAl's BACT analysis, on the other hand, estimates
that the cost of retrofitting the RTO would be $335,000. SAI Report at J-2. Even if SAI
underestimated these costs by $400,000, as the Region and Masonite claim, the cost of retrofitting is
still substantially less than the cost of building a new RTO. Therefore, we do not see how using
retrofitting costs can be seen as benefitting Masonite.
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$2500) that Masonite itself uses as a yardstick for cost-effectiveness determinations
in its permit application. Masonite's Permit Applicatio£9. Even if SAI
underestimated the capital invesint required to retrofit the RTO by $400,000, as
the Region and Masonite believe, it must be remembered that SAIl also
underestimated the tons per year of V@24 would be removed by the RTO. We
note, moreover, that the increase in the capital recovery cost (the annualized cost
of the capital investmenty  attributable to SAl's alleged error and the increase in
tons per year removed attributable to SAl's alleged error are roughly proportional
and tend to offseeach other?® It is thus unclear whether the final cost-
effectiveness calculation will be higher, lower, or roughly equal to the calculation
performed by SAI (andbund to be within thecceptable range). Under these
circumstances, the Region's rejection of the RTO on cost-effectiveness grounds
without doing a full cost-effectiveness &rss was too hasty. We agree with CHU,
therefore, that the Region's BACT determination for VOC emissions from the Grain
Line was clearly erroneous because it was based on an incomplete cost-
effectiveness analysis.

The Region also based itsst-effectiveness determination several
recentBACT determinations for other facilities that the Reghlmlieves are
comparable to the facility under consideratfdri? In two of those determinations,
involving other Masonite facilities using a coatpr@cess similar to that used at the
MPL, the emissions limitation representing BACT was based on the use of water-
borne coatings alone with no add-on controls. The Region concluded that BACT

19 I the calculations performed by both Masonite and SAI, only 16% of the capital investment is
reflected in the cost-effectiveness figure. This is because cost-effectiveness is calculated on an annual
basis and the cost of the capital investment is spread out over manySesiiew Source Review
Workshop Manual, Appendix B, at b.10 (formula for annualizing capital investment).

2 Correcting for SAl's alleged errors with the figures supplied by the Region and Masonite, we
calculate that the capital recovery cost would increase by a little over 100% from $54,600 a year to
$119,805, while the tons per year removed would increase by a little less than 100% from 64 tons per
year to 125 tons per year.

2L |tis clear that the BACT determinations cited by the Region are meant only to support the
Region's cost-effectiveness determination. The BACT determinations have not been cited as bearing on
the issue of whether the RTO is "available" in the sense of being technically feasible for the facility
under consideration. In its permit application, Masonite concluded that an RTO was a technically
feasible control option for control of VOC emissions from the Grain Line, and the Region has
proceeded on that assumption. This distinguishes the analysis from cases where the technical feasibility
of a control option is at issue, suclnae Old Dominion Electric Cooperatiy®SD Appeal No. 91-

39, at 26-29 (Adm'r, Jan. 29, 1992).

2 we reject CHU's argument that comparisons to other facilities are irrelevant. However, we
believe it is important to address the errors made by the Region in its reliance on these BACT
determinations even if those errors were not raised with specificity by CHU, because they are an
inseparable part of the cost-effectiveness issue that is being remanded to the Region today.
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in this case should not be based on an RTO, because these similar facilities were
not required to install RTOs.

This analysis was defective. Since the comparison was being made to
determine cost-effectiveness, rather than technological feasibility, it needed to
consider what cost-effective options might be available at faadiy. In that
sense, the other facilities are not tadynparable to the Ukiah facility because they
did not have existing RTOs at the site that could be used for incineration of VOCs.
While the cost of requiring construction of a new RTO may have been deemed too
costly in those other cases, the comparatively lower cost of retrofitting an existing
RTO 2 wasnot an alternative and could not have been considered in those other
cases. The Region is not required to ignore the existing RTO at Masonite's facility
simply because otherwise similar facilities do not have one. Inrekjzect,
Masonite is not similarly situated to these other facilifits.  The Region and
Masonite appear to have accepteditiés: in the context of the Press Line: BACT
for the Press Line isased on the use of the existing RTO, even though it is not
BACT for other facilities, according to Masonite. Thkey consideration is cost.

If retrofitting the existing RTO is cost-effective compared to the cost that similar
sourceswithin the surface coating industry typically haveptry tocontrol VOC
emissions, then retrofitting could be BACT for Masonite, even though it is not
BACT for other facilities where the cost of control woulddveater. Seelnter-
Power suprg at 23 ("[Clost-effectiveness is determined in most cases by showing
that a control option or combination of options is either within or outside the range
of costs being borne by similar sources under recent BACT determinations.").

The Region also cites several BACT determinations involving coating
processes similar to that used by Masonite except that the coatings had a high VOC
content. In those cases, BACT for VOCs was based on the use of incinerators. The
Region points out that Masonite achieves the same emissions rate using water-
borne coatings as these facilities achieve usigig VOC coatings and incineration.
Because Masonite is achieving @me emissions rate as these other facilities, the

= Seesupra n.17 (comparing cost of building new RTO to cost of retrofitting existing RTO).

24 The fact that no other facilities of the type under consideration have been required to employ a
particular technology might in appropriate circumstances support a finding that the technology is not
"available" because its technical feasibility had not yet
been adequately demonstrat&eee.g, In re Old Dominion Electric Cooperative, Clover, Virginia
PSD Appeal No. 91-39, at 26-29 (Adm'r, Jan. 29, 1992) (finding no clear error in State's rejection of
selective catalytic reduction for facility under consideration because technical feasibility of that
technology had not been demonstrated at any domestic facilities of the type under consideration). As
noted above, however, the issue of whether the RTO is technically feasible has not arisen in this case;
the comparisons are being made solely to supmwteffectivenestetermination.



MASONITE CORPORATION 19

Region believes that BACTor VOC emissiondrom the GrainLine should be

based on water-borne coatings alone, without resort to add-on technologies. We
disagree that these comparisons are dispositive. BACT may require the use of add-
on controls even though Masonite achieves the same emissions rate using water-
borne coatings as other facilities have achieved using costly incineration of high
VOC coatings. Again, thieey consideration is cost. If a combination of using
water-borne coatings with the existing RTO would be cost-effective as compared
to what the surface coating industry in gengypically pays to remove a ton of
VOCs from its emissions, then BACT for VOC emissions in this case might very
well be based on such a combinatitoh; see alsdNew Source Review Workshop
Manual at B-14 ("Combinations of inherently lower-polluting processes/practices
(or a procesgade to be inherently less polluting) and add-on controls are likely

to yield more effective means of emissions control than e#thproach alone.
Therefore, the option to utilize an inherently lower-polluting process does not, in
an of itself, mean that no additional add-on controls need be included in the BACT
analysis.")?®

For all the foregoing reasons, we agree with CHU that the Region's
decision to reject the existing RTO on cost-effectiveness grounds was clearly
erroneous because the Regioo'st-effectiveness analysis was incompite.  We
are therefore remanding this issue to the Region for reconsideration. On remand,
the Region is directed to perform a complete analysis of the cost-effectiveness of

5 We do not reach, and take no position on, the issue of whether an RTO would be BACT for a
similar facility that has not yet been constructed or has been constructed but does not have an existing
RTO.

% Both the Region and Masonite quote language from the Bétet's?owerdecision for the
proposition that the Board will accord deference to a Region's decision to reject a particular technology
if it appears that the Region considered the technology before rejecting it. Specifically, that decision
held that:

[1]t is important to distinguish between BACT decisions where the permit issuer
failed to consider an "available" control option in the first instance and
decisions where the option was considered but rejected. Where a more
stringent alternative is not evaluated because the permitting authority erred in
not identifying it as an "available" option, a remand is usually appropriate,
because proper BACT analysis requires consideration of all potentially
"available" control technologies. However, where an alternative control option
has been evaluated and rejected, those favoring the option must show that the
evidence "for" the control optiariearly outweighshe evidence "against” its
application.

Inter-Power suprg at 17-18 (emphasis in original) (footnotes and citations omitted). In this case, the
cited language does not support the deference sought by the Region and Masonite, for the Region's
review of the existing RTO as a control option for the Grain Line was never properly completed.
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ductingVOC emissiondrom the GrairLine tothe existing RTO in combination
with using water-borne coatings to determine whether this combination constitutes
BACT for the Grain Line?

The Control Efficiency of Water-Borne CoatingsThe emissions
limitations for VOC emissiondrom the GrainLine are based on the Region's
assumption that the water-borne coatings used by Masonite have a control
efficiency of 80%. In its permit applicationMasonite states that EPA has
determined that water-borne coatings in general achieve VOC emissions reductions
in the range of 80% to 90%. Masonite's Permit Application at 4-14. Based on this
statement in Masonite's permit application, CHU challenges the Region's
assumption that the contrefficiency ofMasonite's water-borne coatings is only
80%. CHU argues that the Regitfailed to examine the feasibility ofgreater
reduction in VOC emissioné80 to 90 percent’) which Masonite claims that
USEPA has determined to be achievable using water borne coatings." Appeal and
Petition for Review at 12.

CHU's argument is rejected. The record clearly demonstrates that the
Region did consider the feasibility of using other water-borne coatings. In EPA's
Ambient Air Quality Impact Report at 8, the Region states that:

2 n calculating the cost-effectiveness of using the existing RTO on remand, the Region should use

the emissions rate achievable with water-borne coatings as the baseline or uncontrolled emissions rate.
SeeNew Source Review Workshop Manual at B.37 ("When calculating the cost effectiveness of adding
post process emissions control to certain inherently lower polluting processes, baseline emissions may
be assumed to be the emissions from the lower polluting process itself. In other words, emission
reduction credit can be taken for use of inherently lower polluting processes."). If, on the basis of these
calculations, using the existing RTO does not appear to be cost-effective, however, it may nevertheless
be appropriate to calculate the total cost-effectiveness of the combination of using the existing RTO and
water-borne coatings, treating the combination as a single control option and using as a baseline the
emissions rate obtainable without the use of water-borne codtisgaging VOC laden coatings).
Because using water-borne coatings is apparently cost-free, the total cost of using the combination of
the existing RTO and water-borne coatings (divided by the tons per year removed) may turn out to be
cost-effective when compared to what other companies in the surface coating industry pay to achieve
BACT for VOC emissions. This approach was endorsed in our reterrPowerdecision:

[W]here a technological advance [in this case the use of water-borne coatings]
significantly reduces the cost of control, requiring the use of a cleaner fuel or
additional controls may add substantial incremental costs but may still be cost
effective. It may be cost-effective because the total costs or combined costs are,
on average cost per ton of pollutant reduced, still within the range of total costs
being borne by others in achieving BACT. Asbraft Manualrecognizes,
cost-effectiveness must ultimately be judged by whether "total cost-effectiveness
is within the normal range of acceptable BACT cosBraft Manualat B-46.

Inter-Power supra at 24, n.33.
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Although there are no NSPS emission standards for hardboard
operations, the applicant compared YH@C content of the
Masonite coatings to those in other surface coating standards
(NSPS, SubpatVW, EE, MM, SS, TT, TTT). The VOC
content of the (water-borne) coatings used by Masonite are
below those published in the other surface coating NSPS
emission standards.

Thus, itis clear that the Region did consider the use of other water-borne coatings
in its BACT analysis.

The fact that Masonite in ifgermit application noted that water-borne
coatings in general can achieve a range of reductions from "80 to 90 percent" does
not cast doubt on teegion's conclusion. In the same passage containing the "80
to 90 percent" language, Masonite also observes that:

The actual reduction, however, will depend upon several
variables: the composition of the original organic solvent-borne
coating, the composition of the water-borne coating
replacement, relative transfer efficiencies, and the relative film
thicknesses required.

Masonite's Permit Application &-14. Thus, read in context, the "80 to 90
percent' language quoted by CHU does not mean that the water-borne coatings
used by Masonite are necessarily capable of achieving reductions of more than
80%. We conclude, therefore, that CHU has faileddémtify a clear error,
important policy consideration, or exercise of discretion Weatrants review.
Review of this issue is therefore denied.

4. Parts of the MPL Process Excluded from the BACT Analysis

CHU charges that, in addition to the Grain Line and the Press Line, other
parts ofthe MPL emitvOCsand that the Region's BACT analysis omitted these
other parts.Specifically, CHU contends that the Region failed to consider VOC
emissions from: (1) the pulp mixing and forming process; (2) the drying ovens; and
(3) VOCs from the Press Line other than those arising from the linseed oil.

The Region responds that the paijxing process usesnly steam and
does not emiVOCs. It also states thatlthough the formingrocess probably
involves minor emissions of VOCs, thdification of the facility did not result in
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an increase in such emissiafis. CHU has not provided any basis for us to question
the accuracy of the Region's representations on this ma&esinter-Power

supra at 26-27 (alleging clear error not sufficient basis for review where petitioner
"has not provided the Board withny reasonfor questioning the Region's
conclusion."”).In re Hadson Power 14 - Buena VisRSD Appeal Nos. 92-3, 92-

4, 92-5, at 42, n.5¢&AB, Oct. 5,1992)(mere allegation of clear error does not
satisfy burdernunder § 124.19 of providing a "statement of reasons" showing that
the permit isbased on clear error)Accordingly review of thigart of CHU's
petition is denied.

CHU's challenge concerning the drying ovens, however, appears to have
some merit. The Region itself admits that it was mistaken irefisonse to
comments when it stated that there were no emissions

28 Seed0 C.F.R. § 52.21()(3):

A major modification shall apply best available control technology for each
pollutant subject to regulation under the Act for which it would result in a
significant net emissions increase at the source. This requirement applies to
each proposed emissions wtitvhich a net emissions increase in the pollutant
would occur as a result of a physical change or change in the method of
operation in the unit

(Emphasis added.) Emissions unit is defined as "any part of a stationary source which emits or would
have the potential to emit any pollutant subject to regulation under the Act." 40 C.F.R. § 52.21(b)(7).
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increases from the drying ovens. In reality, the Region now believes that there has
been a net emissions increase ¢y, which wouldsubject those units to PSD
review. The Region notes that, due to the increased emissions at the units, it
included emissions limits for these units in B®D permit. Ihotes somewhat
ambiguously, however, thatiid not state that such limits were BACT for the Coe
and Moore dryers. It contends, however, that the emissions limitation included in
the permit for these emissions are adequate.

The Region's statemeappears to be amdmission that it did not do a
formal BACT analysis for thOC emissiongrom the drying ovens(No such
analysisappears irthe administrative record.) If we are reading the Region's
statement correctly, we believe that such an analysis must be completed. The
emissions limitations included in the permit migktry well turn out to be
adequate, but as we understandRIS® regulations, a BACT analysis must be
performed for each emission unit at the Maitgofacility where there has been a net
increase in emissions of VOCs. 40 C.F.R. §52.21(j){3).  Those regulations do
not contain an exemption from the BAC&quirementfor emissions that the
Region neglected to consider in its original BACT analysis and would be
inconvenient to consider at a later stage of the permit process. Neither do the
regulations allow the Region to establish ad g minimis"exceptions to the
BACT requirement. We are therefore remanding this issue to the Region to do a
BACT analysis for VOC emissions from the drying ovens.

As for CHU's third concern -- that the Region's PSD review of the Press
Line included only those VOC emissions arising from the linseed oil -- the Region
responds that all VOCsdim the Press Line, not just those from the linseed oil, are
ducted to the RTO where they are incinerated without regard to their source. CHU
has offered no basis to question the Region's representations on this issue. Hence,
we are denying review of this issue.

» Seesupran.7.
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5. Emission Rate Requirements in NPRM

The permit limitationgor VOC and PM10 emissions from the Coe and
Moore dryers and the limitation for PM10 emissions from the cutting operations are
expressed as limitations on the tqrey year of such emissions. Tipermit,
however, does not contain limitations on the Ibs. per hour of such emissions. CHU
believes that current EPA policy, as revealed in a recent notiqrttifc
rulemaking ("NPRM") at 59 Fed. Re®3,264(May 5,1994),favors the use of
limitations that are expressed in lpgrhour. The NPRM contains a proposed
federal implementation plan for Sacramento and Ventura districts, which are non-
attainment areas. The plan does not apply to Menddcmmty where the
Masonite facility islocated. The NPRM states thatandition which reflects
BACT in a manner consistent with testing procedures, such as @y g/l
VOC or lbs/hr, shall be contained in the latest Authority to Construct and Permit
to Operate."ld. There is nothing in the NPRM to suggest that the quoted sentence
reflects an Agency wide policsequiring the Region to craft the limitations in
guestion as restrictions on the Ibs/hM&@C emissions.While the Agency does
favor permit limitations'of a short term nature," New Source Review Workshop
Manual at H-5, there is no rule or policy requiring such limits. Rather, the Agency
has discretion to express the emissions rate in periods of time longer than one hour.
CHU has not met its burden of demonstrating that the Region's exercise of
discretion in this case was so unreasonable as to warrant review. Accordingly,
review of this issue is deniedSeelnterpower supra at 26 (where petitioner
argued for a 3-hour NOXx limit, rather than the "24-hour rolling average emission,
review was denied because petitioner hadgnotided the Board with any reasons
for questioning the Region's conclusion®®).

6. Fugitive VOC Emissions from the Wood Chips

%0 cHU also argues that in establishing annual emissions limitations, the Region assumed that
Masonite will be operating 24 hours a day, 365 days a year (8760 hours), while Masonite claims that it
actually operates only 8000 hours per year. CHU argues that the permit should be remanded for
emissions limits that reflect Masonite's actual hours of operation, rather than the greatest possible
potential emissions. The Region responds that CHU did not raise this issue during the comment period
even though it was reasonably ascertainable at that time. Region's Response to Appeal and Petition for
Review at 42-43. In its petition, CHU did not demonstrate that this issue was raised during the
comment period or that it was not reasonably ascertainable at that time, and
in its reply brief, CHU does not dispute the Region's assertion that CHU did not raise the issue during
the comment period. We conclude, therefore, that this issue has not been preserved foBesview.
supra n.9.
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CHU contends that the Region cleaglyed infailing to consider VOC
emissions from the dumping of woathips at thefacility. The Region
acknowledges that wood chips woutdiesome VOCSs, and it therefore concedes
that such emissions must be considered in the PSD analysis to the extent they can
be quantified® It states, however, that it has accepted Masonite's demonstration
that the fugitive emissions from the wood chip piles cannot be quantified because
there are no emissions factors Y¥0C emissiongrom such asource®? *# The
Region has included a permit condition, however, that will require Masonite to use
goodair pollution control practices "consistent with the PSD regulation for those
types of sources." Region's Response to Appeal and Petition for Review at 44.

CHU argues that the Region has not provided any explanation for why it
failed torequire quantification of thevood chip emissions now, given that the
facility has been operatirfgr years with the new MPline. CHU describes the
permit condition mentioned above as "a vague, weak permit limit * * *."

Fugitive emissions need only be quastiffor PSD purposes to the extent
practicable. New Source Review Workshop Manual at A-9. CHU has not
provided us withanybasisfor questioning the Region's technical judgment that
guantification of VOC emissions from the wood chips is not presently practicable.

51 Because the Region concluded that the addition of the MPL would be a major modification, it
was required to perform a BACT analysis for any pollutant, including VOCs, for which there was a
significant net emissions increase attributable to the addition of the MPL. This BACT analysis must be
performed for any part of the facility from which such increased emissions are emitted. 40 C.F.R.

§ 52.21(j)(3) (The BACT requirement "applies to each proposed emissions unit at which a net
emissions increase in the pollutant would occur as a result of a physical change or change in method of
operation in the unit."). To determine whether emissions from the wood chips have increased, however,
the emissions must be quantifiable. This is not always possible with fugitive emissions, since by
definition fugitive emissions are those that "could not reasonably pass through a smoke stack, chimney,
vent, or other functionally equivalent opening.” 40 C.F.R. § 52.21(b)(20).

32 An EPA-issued guidance document listing emissions factors for various sources (the AP-42
Document), which is widely used by permitting authorities and industry alike, contains a description of
emissions factors, which reads in part:

An emission factor is eepresentative valuthat attempts to relate the quantity

of a pollutant released to the atmosphere with an activity associated with the
release of that pollutant. These factors are usually expressed as the weight of
the pollutant (e.g., kilograms of particulate emitted per megagram of coal
burned).

Compilation of Air Pollutant Emission Factors, Vol. I: Stationary Point and Area SQUICBSEPA,
AP-42 (5th Ed., 1994) (emphasis in the original).

33 Masonite also asserts that emissions from wood chips piles "should be relatively insignificant.”
Masonite's Response to Appeal and Petition for Review at 64.
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We conclude, therefore, that CHU has not carried its burden of identifying a clear
error, important policy consideration, or exercise of discretion that warrants review.
Accordingly, review of this issue is denied.

B. Emissions from Sources Other than the MPL

CHU argues that there were increases of emissions at other parts of the
facility that occurred contemporaneously with the addition ofMR. CHU
contends that the Region was obligated to determine the extent of these other
emissions so that it could add them into its determination of whether there were any
significant net emissionscreases of regulated pollutants. In support of its
argument, CHU points to undisputed evidence that fuel use at these other parts of
the facility increased contemporaneously with the addition oMRé& and that
steam production from Boiler #4 isased at the same time. CHU believes that an
increase in fuelise and steam production point to an increase in emissions of
regulated pollutants as well.

When the issue was raised during the comment period, the Region
responded with factual assertions saftipg its conclusion that any increase in fuel
usage and steam production at Boiler #4 did not result in increased emissions of
regulated pollutants. It also responded with the legal argument that even if there
were an increase of a regulated pollutant at Boiler #4, such an increase would be
subject to PSD review only if the increase constituted a net emissions intrease.
The Region contends that, in determining whether there was a net emissions
increase at Boile#4, any increase in a regulated pollutainom Boiler #4
(indicated by the increase in steam emissions) would not be counted because Boiler
#4 is subject to an existifgSD permit. In support dhis position, the Region
cites the definition of "net emission increase" at 40 C.F.R. § 52.21(b)(3)(iii), which
provides, among other things, thatffarrposes of being counted as a net emissions
increase, "anincrease or decrease in actual emissions is credibablef the
Administrator has not relied on it in issuing a perfoitthe source under this
section, which permit is iaffect when théncrease in actual emissiofiem the
particular change occurs." This provision is discussed in EPA's New Source
Review Workshop Manual at A.40, which explains that:

34 As noted previously, section 52.21(j)(3) provides that in the context of a major modification,

the BACT requirement "applies to each proposed emissions unit at which a net emissions increase in the
pollutant would occur as a result of a physical change or change in the method of operation of the unit."
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An emissions increase or decrease is creditablg if the
relevant reviewing authority hastrelied on it in issuing a PSD
permitfor thesource, and the permit is still @ffect when the
increase in actual emissiofrem the proposedmodification
occurs. A reviewing authority relies on an increase or decrease
when, after taking the increase or decrease into account, it
concludes that a proposed project would not cause or contribute
to a violation of an increment or ambient standard. In other
words, an emission change at an emissions point which was
considered in the issuance of a previ®@®&D permitfor the
source imotincluded in the source"aet emissions increase"
calculation. This is done to avoid "double counting" of
emissions changes.

The Region concludes that, because Boiler #4's emissions are currently limited by
an existingPSD permitand becausany increase in emissions of a regulated
pollutant (suggested by the increase in steam production) would not exceed the
limits in that permit, then that emissions increase was relied on by the authority that
issued the permit, within the meaning of sec&@?21(b)(3)(iii)). The Region
concludes, therefore, that the emissions increase at Boiler #4 is not creditable as a
net emissions increase, and that such emissions are not subject to PSD review.

In its appeal, CHU challenges tlfi@ctual assertions in the Region's
response to comments, but not its legal argument that Boiler #4 is already subject
to an existing PSD permit. Appeal and Petition for Review at 26. Nor does CHU
challenge the Region's legal argument in its reply brief, except to assert that the
existing permit thafpplies to Boiler #4 has been violated on more than one
occasion, citing the response to comments as support. Petitioner's Reply Brief in
Support of Appeal And Petition for Review at 27. Because the increase in steam
emissions at Boiler #4 provides the primary fachsdisfor CHU's contentions
regarding increases in steam production afability andbecause CHU has not
even attempted to refute the Region's argument that emissions of a regulated
pollutant from Boiler #4 would be subject to an existing PSD permit, we conclude
that CHU has failed talentify aclear error, importarpolicy consideration, or
exercise of discretion that warrants review. Accordingly, review of this issue is
denied.

C. Ambient Air Quality Analysis of VOC Emissions

CHU argues that the Region should have required Masonite to do a full
ambient air quality analysis fovOCs. A permit applicatiorfor a major
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modification is required to contain an analysis of ambient air quality in the area that
the major stationary source or major modification woafiect. 40 C.F.R. §
52.21(m)(1)(i). Such analysis is required for a particular pollutant only if the major
modification would result in a significant net emissions increase in that pollutant.
Id. A modificationmay beexempted from thisequirement at the Region's
discretion, however, if the net emissions increase of the pollutant would cause air
quality impacts less than amounts specified at 40 C.F.B2.81(i)(8). That
provision lists ozone but does regtecifyanyamount. However, the listing for
ozone in that provision is followed by a footnote, which reads as follows:

No de minimisair quality level is ppvided for ozone. However,
any net increase of 100 tons per year or more of volatile organic
compounds subject to PSiould be required to perform an
ambient impact analysis including the gathering of ambient air
quality data.

40 C.F.R. § 52.21(8)(i) (note 1).

The Region determined that thetemissions increase of VOCs from the
MPL and other contemporaneous increases in emissions at the source total 97.5
tons per yeari.€, 141.9 tpy - 43.4 tpy). The Region concluded, therefore, that the
regulations did not require the applicant to do a full ambient air quality andlysis.

3 The Region calculated the "net emissions increase" for VOCs from the MPL, by subtracting

the tons per year of "actual emissions" reduced as a result of the shutdown of the Duolox Line from the
facility's "potential to emit" with the MPL in operation. Potential to emit is defined as follows:

Potential to emitmeans the maximum capacity of a stationary source to emit a
pollutant under its physical and operational design. Any physical or operational
limitation on the capacity of the source to emit a pollutant, including air

pollution control equipment and restrictions on hours of operation or on the
type or amount of material combusted, stored, or processed, shall be treated as
part of its design if the limitation or the effect it would have on emissions is
federally enforceable.

40 C.F.R. § 52.21(b)(4). In calculating the MPL's potential to emit, the Region considered the
following federally-enforceable conditions in the permit: (1) a limit on the VOC emissions from the
Grain Line of 132 tpy; (2) a limit on the VOC emissions from the RTO on the Press Line of 1.62
pounds per hour averaged over a three-hour period; (3) a limit on the annual production for the MPL of
170 million square feet of product per any twelve-month period; (4) a limit on the total volume of
natural gas consumed by the Coe Dryer, the Moore Dryer, the Grain Line dryers, and the RTO of 625
million feet in any twelve-month period; and (5) limits on the annual maximum gallons of coating
material for the Grain Line and on the maximum VOC content Ib VOC/gal. without water. The Region
concluded that the facility's potential to emit VOCs is 141.9 tpy. To determine the reduction of actual

(continued...)
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CHU challenges this conclusion on two grounds. First, it challenges the
representativeness of the years selected by the Region as the baseline from which
to calculate the net emissions decrease of VOCs from the elimination of the Duolox
line. Second, CHU argues that, even if the net emissions increase did not exceed
the 100 torperyear thresholdequiring afull ambient air quality analysis, the
Region nevertheless has the discretion to order a full ambient air quality analysis,
and the Region's failure to requiode in this case amounts to an abuse of
discretion.

The Region responds that the first issue was never specifiasdd
during the comment period. CHU counters in its reply brief that Antonio Andrade
of the Citizens for Adequate Review ("CFAR") raised the issue during the public
hearing, and CHU quotes excerpts from the statement that Mr. Andrade apparently
read during the hearing. CHU's Reply Briefat 19-20. We have read Mr. Andrade's
statements in context, however, and we conclude that Mr. Andrade nowhere
guestions, either directly or indirectly, the representativeness of the years 1986 and
1987 asbaseline yearfor those calculations Rather, we read Mr. Andrade's
statements as expressing the concern that when the Region calculated emissions
from the Duolox line, it inappropriately based its calculations on the assumption
that the Duolox line was operatingld10%capacity, when in reality the Duolox
line was operated ainly 30% capacity.®® We conclude, therefore, that the
representativeness 8986and1987 asaseline years was not raised during the
public comment period, even though it was reasonably ascertainable at that time.
Hence, the issue has not bgeaservedor review. See40 C.F.R. §824.13 &

%(...continued)
emissions attributable to the phase-out of the Duolox line, the Region calculated the average emissions
from the Duolox line during the years 1986 and 1987, arriving at a figure of 43.4 tpy.

36 In its response to Mr. Andrade's comments, the Region did include a very brief and
conclusory statement that the years 1986 and 1987 were chosen as baseline years because the Region
considered them more representative than the two preceding years. CHU seizes on this statement as
evidence that the issue was raised, arguing that "[a]n issue is deemed sufficiently raised during the
comment period where the permit issuer addresses it, thereby indicating it warranted a response.”
Reply Brief at 20. It is clear from the context of the Region's response, however, that the Region did
not make the statement in response to a perceived challenge to the representativeness of those two
years. Indeed, the best indication of what issue the Region thought it was responding to is the Region's
own paraphrase of that issue immediately preceding its response. The Region's paraphrase makes it
clear that the Region thought Mr. Andrade was raising an entirely differentiisswehether its
calculations concerning the Duolox line were inappropriately based on the maximum allowable
emissions (as opposed to the actual emissions) of the Duolox. Response to Comments at 22. Thus, we
conclude that the Region's statement concerning the representativeness of 1986 and 1987 does not
indicate that the issue was raised by Mr. Andrade. Presumably, the statement was gratuitously added to
the Region's response merely to provide more information to the public regarding the general topic of
the Duolox line.
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124.19(a)(an issue that is reasonably ascertainable during the corperéod

must be raised at that time by someone (not necessarily the petitioner) if it is to be
preserved for review)n re Patowmack Power Partners, L.IPSD Appeal Nos.
93-13, 93-14, at 3 (EAB, Feb. 24, 1994) (sarhe)e Ogden Martin Systems of
Onondaga, Inc. and Onondaga County Resource Recovery RSy Appeal

No. 92-7, at 3, n.4 (EAB, Dec. 1, 1992) (sanié).

As noted above, CHU also argues that, even if the net emissions increase
did not exceed th&00ton peryear thresholdequiring afull ambient air quality
analysis, the Region nevertheless has the discretion to ofdirambient air
guality analysis. CHU suggests that the Region was not aware that it had this
discretion and therefore did not even consider requiring an air quality analysis.
CHU believes that this failure to consider requirinfula ambient air quality
analysis amounts to an abuse of discretion.

CHU's argument is rejected. While CHU is correct that the Region has
discretion to order &ll ambient air quality analysis even in cases where VOC
emissions do not meet the 100 tpy threshold, we cannot conclude that the Region's
failure to exercise that discretion in this case amounts to an abuse of discretion. In
fact, even though the Region concluded that Masonite was not required under the
rules to do a fulambient air quality analysis, the Region neverthelegsired
Masonite to do what the Region describes as "a briafysis of the air quality
impacts resultindrom the MPLusing the Scheffe Tables." Region's Brief at 37.
The Region also required Masonite to include in its application the results of VOC
modeling that Masonite had conducted for Mendo&aainty to comply with
California’s air toxics law. The Region's actions demonstrate that the Region knew
it had the discretion to require an air quality analysis, and considered the extent to
which such an analysis would be useful and appropriate in this case. CHU has not
pointed to anything in the record suggesting that the Region's judgment in this case
amounts to an abuse of discretion. We are therefore denying review of this issue.

D. PM10 Emissions

87 Even if the issue had been raised during the public comment period, however, we would

have denied review of it. For the purposes of determining the full decrease in emissions from the
elimination of the Duolox line, 1988 and later years would not be representative of normal operations
because in 1988 emissions from that line had begun to decrease due to preparations for the MPL line.
"Summary of Production Rates and Operating Hours" for the years 1987-1991, Attachment U, Region's
Response to Appeal and Petition for Review.
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The Region concluded that, of all the pollutants regulated under the Act
and emitted by the Masonite facilityOCs (as aroxy for ozonelere the only
pollutant for which there was a significant net emissions increase attributable to the
addition of the MPL or contemporaneous changes. Although it is not entirely clear
from CHU's petition, CHU apparentlgitends that there was also a significant net
emissions increase in PM10 emissions. CHU believes that the Region's conclusion
to the contrary is based on two fundamental errors. First, the Region erroneously
estimated PM10 emissions from the baghouse on the cutting line ("Baghouse #5"),
and second, it erroneoustgglected to consider other sources of PM10 emissions.

In its review of PM10 emissions from the facility, the Region calculated
that 6.2 tpy of PM1Gmissions are attributable to the addition of the MPL,
including 1 tpy fromBaghouse#5. Ambient Air QualityReport, Attachment C,
Region's Response to Appeal and PetifmmReview. It also calculated that a
reductionof 10.3tpy of PM10 emissions is attributable to the phase-out of the
Duolox line. Id. The Region concluded, therefore, that the net emissions "increase"
of PM10 would actually be a decrease of 4.1 tigy. The PSD significance level
for PM10 is 15 tpy. 40 C.F.R. 8 52.21(b)(23)(i). Although the Region concluded
that PM10 emissions attributable to the addition of MBL and other
contemporaneous changes do not exceed the significance level for that pollutant,
the permit contains conditions limiting PM10 emissions from the MPL line to 6.2
tpy, and specifically limiting emissions from Baghouse #5 to 1 tpy. Final Permit.

During the comment period, CHU noted that the Region's belief that
Baghouse #5 emittednly 1 tpy of PM10 was based on the manufacturer's
guarantee that the control efficiency of the baghouse is 99.99%. In its comments,
CHU expressed the belief that the conéfficiency is reallycloser to 99.7% (a
figure apparently based on the Handbookw¥ironmental Control, Vol.1, p. 417.,
excerpts of which were submitted to the administrative record by Masdhite).
CHU concluded, therefore, that 30 tpwther than 1tpy, are emitted from
Baghouse #5.

In its response to comments, the Region acledyed that the 0.01 factor
used in the Region's calculations for th@ghouse (resultinffom a control

% Inits petition, CHU states that the control efficiency of Baghouse #5 is 99.97%. Appeal and
Petition for Review at 36. Yet at the same time, CHU's petition also refers approvingly to a comment
made during the public comment period, which states that the control efficiency of Baghouse #5 is
99.7%. Response to Comments at 12. Based on CHU's further assertion that Baghouse #5 will emit 30
tpy, or 30 times the amount calculated by the Region, we assume that CHU intended to use the 99.7%
figure. Our analysis is the same in any event.
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efficiency of 99.99%) is based on a manufacturer guarantee submitted by Masonite
as part of it?SDApplication. The Region explained that "EPAalsle to base
emissions limits on a manufacturer's guarantee, which is sometimes the best
availableinformation." Region'fResponse to Comments B, Attachment |,
Region's Response to Appeal and Petition fordReviThe Region states, however,

that CHU's comment prompted it tequest Masonite to subnahy available

source test results, and that Masonite responded by submitting a source test report
by the California Air Resources Board ("CARB") dated August 21, 1992. That test
showed PM emissions from Baghouse #5 of 8.9 Tihye Region realized that if the
CARSB test results were accurate, then Masonite would not be able to comply with
the 1 tpy limit onPM10emissions from Baghougt. It broughthe matter to
Masonite's attention, and in response, Masonite hired a contractor to perform a
201A test in conjunction with Metho@02 (both approved EPA methods) to
determine the amount 8M10 emissions from Baghou#. Itdetermined that

PM10 emissions from the baghouse are 0.53Tpg Region concluded, therefore,

that the Baghouse cowddhieve the 1 tpy emission rate in the permit. The Region
states that although it is satisfied with the results of the test, it nevertheless added
baghouse maintenance requirements in the permit, requiring Masonite to install a
continuous baghouse leak detection device.

On appeal, CHU argues that the Region shaoldhave relied on the
results of a test performed by a contractor that was hired and paid by Masonite.
CHU contends that the Region "rejected timyy independent evidence in the
record regarding the likely emissions from this baghousethe Environmental
Control Handbook]". Appeal and Petition for Review at 36.

CHUF's position is rejected. We cannot faultffegion for placing greater
reliance on a test that measured PM10 emissions from the particular baghouse in
guestion, using EPA approved protocols, than it places on a statement in the
Handbook of Environmental Control to the efféetttsimilar technologies generally
achieve lower control efficiencies. We conclude, therefore, that CHU has failed to
identify any clear error, policy consideration, or exercise of discretion warranting
review in the Region's decision concerning PM10 emissions from Baghouse #5.

Other BaghousesCHU also argues that Baghouse #5 was not the only
part of the dust collection system affected by the modification. It asserts that PM10
emissions from other baghouses should have been considered in the PSD analysis.
CHU, however, does not offer any basis for its position. We conclude, therefore,
that it has not identified any clear error or exercise of discretion warranting review.
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Fugitive PM10 Emissionsom Wood Chips CHU also notes that the
addition ofthe MPL to the facilityhas resulted in an increase in the use of wood
chips. CHU argues that "fugitive emissions" of PM10 arise when conveyer belts
operate to transport the chifpem the dumping site to the "log deck" where they
are dumpeaff. CHU points out that Masonite does not descabgpollution
prevention measures to contain dust once the chips are ddropethe truck.

When CHU raised this issue during the comment period, the Region responded as
follows:

To begin, the PSD regulations provide that fugitive emissions at
a stationary source shall not be included in determining whether
the source is a major source urid&D requirements, unless the
source is one of 28 listed source categories." 40 C.F.R.
§ 52.21(b)(1)(iii). TheMasonitefacility is not one of the 28
listed facility types, and EPA did ndherefore, consider fugitive
emissions in calculating thdPL modification'spotential to
emit for the PSD applicability determination. EPA's exclusion
of fugitive emissions from the PSD applicability determination
complies with the PSD regulations.

Region's Response to Comments at 11, Attachment |, Region's Response to Appeal
and Petition for Review.

We believe that the Region's legal conclusion -- that it cannot consider
fugitive emissions in calculating the net emissimasease of PM10 attributable
to the major modification of thiacility -- is clearlyerroneous. The Region has
confused two distinct inquiries, which are subjectlifferent standards. The
Agency has previously described the difference between the two inquiries as
follows:

A threshold applicability determination is distinct from a
pollutant applicability determination, which is a determination
of which pollutant streamfsom a "major"source or'major"
modificationare subject to the substantive requirements of the
regulations in question. The P.S.D. requirements, for instance,
apply to each regulated pollutant that a "major" source emits in
"significant" amountse.g., 40 CFR52.21(j) (1984). The
regulations do not distinguish between stack &ugitive
emissions for this purpose.



34 MASONITE CORPORATION

54 Fed. Reg. 48870 (Nov. 28, 1989). For our purposes, the first inquiry is whether
the addition of the MPlconstitutes a major modificatidrased on the increased
emissions ofany regulated pollutant. For purposes tbét inquiry, fugitive
emissions may not be countéskeed0 C.F.R. § 52.21(i)(4)(vii) (PSD requirements

do not apply if "the modification would be a * * * major modificationly if
fugitive emissions, to the extent quantifiable, are considered in calculating the
potential to emit of the * * * modification and the source does not belong to any of
[a specified set of industry] categories * * *."). In this case, all parties agree that
the addition of the MPL will result in a significant net emissions increase of VOCs
(and therefore a significant net emissions increase of ozone) without counting
fugitive emisions of VOCs. Thus, there is no questioat the addition of the
MPL constitutes a major adification of the source. The first inquiry, therefore, is
concluded.

As noted above, once it has been established that the modification is
major, a secondlistinct inquiry must be made: for which pollutants emitted from
the source must a BACT analysis be performed? The regulatiguise that a
BACT analysis be performed on any regulated pollutant for which there has been
a significant net emissions increase attributable to the major modification. 40
C.F.R. 852.21(j)(3) ("A major modification shall applypest available control
technology for each pollutant subjectégulation under the Act for which it would
result in a significant net emissions increase at the source."”). The definition of "net
emissions increase" includesny increase in actual emissions" resultirgm a
particular change in the source's physical structure or method of operatimyor "
other increase or decrease in actual emissions" that occurs contemporaneously with
such a change. 40 C.F.R. § 52.21(b)(3) (emphasis added). The definition does not
contain a prohibition against counting fugitive emissiots. The prohibition
against counting fugitive emissions that applied during the first inquiry, therefore,
does not apply during this second inquiyeeNew Source Review Workshop
Manual at A-10("Note also that, if a source has been determined to be major,
fugitive emissions, to the exteitihey are quantifiable, are considered in any
subsequent analyses (e.g., air quality impact).").

Under the regulations discussed above, once the Region determined that
the addition of the MPIconstituted a major modification on thasis of non-
fugitive VOC emissionsthe Region was required to codagitive emissions (if
quantifiable) of any other regulated pollutant when determining whether a BACT
analysis wasequiredfor such pollutant.One such pollutant considered by the
Region was PM10. In light of the foregoing considerations, we conclude that the
Region erred in not counting increases in fugitive emissions of PM10 that may have
occurred or will acur from the handling of wood chips at the facility as a result of
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the major modification. We are therefore remanding this issue to the Region to
reconsider its determination that there was not a significant net emissions increase
of PM10. Its reconsideration should consider any increase of fugitive emissions,
to the extent quantifiable, from the dumping of wood chips at the facility. If such
emissions, when added to any other increases in PM10 emissions, would exceed the
15 tpy significance level for PM10 emissions, the Region must do a BACT analysis
for PM10 emissions.

PM10 Emissions from the Hogge€HU also contends that the Region
erred by failing to considé?M10 emissions from the "hogger," which is a dust
collection baghouse at thacility. When this argument waaised during the
comment period, the Region responded that:

The main hogger ("hogger") has beepaat ofthe Masonite
facility since1978. Itis routed to a cyclone which separates the
dust to go to Boiler #4 and routes emissions to a baghouse
("hogger baghows). EPA accepts Masonite's explanation that
because all hogger emissions go through the hogger baghouse,
there are no hogger vents and none are showfugitive
emissions diagrams. Neither the hogger nor the hogger
baghouse had any contemgoeous emissions increases related
to the MPL modification. Therefore, the hogger and the hogger
baghouse are not addressed irréivéew for the PSD permit for

the MPL modification.

Region's Response to Comments at 18, Attachment |, Region's Response to Appeal
and Petition for Review.

On appeal, CHU argues that it was clearly erronémuthe Region to
acceptMasonite's representations concerning the Hogger. CHU believes that the
Region should have performed an in-operainspection of the hogger, rather than
relying on Masonite's assurances. CHU contends that, in cases like this where the
permit applicant "kept secret" its modification of the facility, the Region should not
rely on the representations of the permittee.

We do not believe that it was unreasondblethe Region to rely on
Masonite's representations on the question of emisfiomsthe hogger. The
Agency's PSD regulations do not require (and Agency resources do not permit) the
Region to conduct a full investigation of every detail of a permit application. The
Region of necessity can rely on the informatmpplied to it by the permittee
(under penalty of law for false statements) so long as the Region does not see any
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reason to question a particular piece of informat®eelnter-Power supra at 21
("Permit issuers must be free to exercise expert judgmernebndn data they
conclude are more accurate or comprehensive.")caffelude that CHU has failed
to identify anyclear errorspolicy considerations, oexercises of discretion
warranting review.

E. Additional Modifications of the Permit

CHU believes the permit should include the following four modifications
to the permit.

Continuous Automatic MonitoringCHU believes that the permit should
contain a provision requiring Masonite to perform continuous automatic monitoring
of the RTO temperature. The existing permit term requires monitoring but does not
specify how the monitoring is to be carried out. The Region responds that CHU's
idea is a good one, but rejects it because CHU didaise it during the public
comment period. In its reply brief, however, CHU demonstrates convincingly that
it did in fact raise the issue during the public comment period. Petitioner's Reply
Brief at 31-32 Because CHilid preserve the issue for review, and because the
Region stated that the idea is a gond, we are remanding this issue to the Region
for reconsideration. On remand, the Region is directed either to include a
requirement for continuous automatic monitoring of € temperature or to
explain why upon further consideration such a condition would not be a good idea
after all.

3 on January 28, 1994, CHU submitted a set of comments on the draft permit, including the
following statements:

Masonite's past performance history, based on a pattern of applications for
emergency variances and subsequent violations of the variance conditions,
requires the installation of control technologies which are less susceptible to
human error. Masonite's failure to comply with the law, demonstrated by the
unpermitted construction and operation of the MPL new emissions source,
further supports the need for an automatic, continuous monitoring system to
ensure compliance and avoid enforcement problems. * * *

Permit conditions must include the implementation of continuous automatic
monitoring of Masonite's emissions (including VOC, CO, NOx, PM10, and
opacity CEMS) and operations (including fuel consumption and oxidizer
chamber temperature) with remote reporting to Mendocino County Air
Pollution Control Office.

Letter from Golden Gate University Environmental Law and Justice Clinic on behalf of CHU to
Barbara Witter of EPA at 18-19 (Jan. 28, 1994).
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Limitations on the Use of Trial Coating3he permit allows Masonite
to experiment with "trial" coatings for use on the Grain Line. CHU contends that
the permit allows excessiw¢OC emissiongluring a non-defined trial period.
CHU is concerned that "[w]hile trial emissions will be subtracted from allowable
emissions over a year's time, they could contribute to a temporary ozone problem
or secondary toxic impacts." Appeal and PetitmrReview at 41. In its response,
the Region points out that the issue was not raised during the comment period. In
its reply brief, CHU does not dispute this assertion or attempt to demonstrate that
it did raise the issue during the comment period. Accordingly, we conclude that the
issue was not raised during the comment period even though it was reasonably
ascertainable at that time. We conclude, therefore, that the issue has not been
preserved for review?

The Opacity CEMSCondition XI.6 of the permit requires Masonite to
operate an opacity CEMS in the exhaust stack of the RTO to measure continuously
the opacity of stack emissions. CHU believes that the CEMS should allow for
remote recording to the MCAPCD with an automatic alarm. The Region responds
that an alarm might be appropriate in certain instances, as when an exceedance of
emission limits causes an immediate danger to the public, but it does not believe
that an alarm is necessary in this case. It also argues that this issue was not raised
during the comment period. In its reply brief, CHU correctly points out that it did
comment that the opacity CEMS should have remote recording to the MCAPCD.
We conclude, therefore, that the issue was preserved for review. Upon reviewing
the merits of CHU's argument, however, we conclude that CHU has not adequately
demonstrated that the Region's failure to require remote recording to the MCAPCD
with automatic alarm involves a clear errpolicy consideration, or exercise of
discretion that warrants review. Accordingly, we are denying review of this issue.

The Provision for Baghouse #5n its Appeal and Petition for Review,
CHU argues that "[t]his provision for baghouse #5 should apply to all of the other
baghouses as discussecwahd Appeal and Petition for Review at 42. CHU does
not specify which "provision" it is referring to, but the only permit provision dealing
with Baghouse #5 that we are aware a@@ndition XI1.8, which requires Masonite
to connect a broken-bag leak detection device to BaghihiseEarlier, we
concluded that CHU had failed to demonstrate that therebe®re increases in
PM10 emissions from all of thether baghouses at tifecility. We conclude,
therefore, that such baghouses not subject to PSD review. Review of this issue
is therefore denied.

40 Seesuprag n.9.
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[ll. CONCLUSION

For all the foregoing reasons, we are remanding the following issues for
reconsideration by the Region: (1) whether the emissions limitations representing
BACT for the GrainLine should bebased on a combination of water-borne
coatings and RTO incineratiof) what emissions limitation is BACT for VOC
emissions from the dryer ovens; (3) whether fugitive emissions of PM10 from the
wood chips (if quantifiable) in combination witther increases in PM10 emissions
at the facilityconstitute a significant net emissions increasMfLO, thereby
subjecting PM10 emissions toPSD review; and(4) whether to include a
requirement for continuous automatic monitoring of the RTO temperature. Upon
completion of the remand proceedings, an appéhetBoard willnot be necessary
to exhaust administrative remedie3ee40 C.F.R. § 124.19(ff*  With respect to
the other issues raised in CHU's petition, CHU has faildédettify anyclear
errors, policy matters, @xercises of discretion that warrant review. Review of
those issues is therefore denied.

So ordered.

4 Although 8§ 124.19 of the rules contemplates that additional briefs will be submitted upon the
grant of a petition for review, a direct remand without additional submissions is appropriate where, as
here, it does not appear that further briefs on appeal would shed light on the issues to be addressed on
remand.Seege.g, In re Sandoz Pharmaceuticals Corporati®CRA Appeal No. 91-14, at 13 (EAB,

July 9, 1992).



